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BOOK REVIEWS
By Nancy Frank. Albany, New
York: Harrow and Heston, 1985. Pp. 106. $7.99 (paper).

CRIMES AGAINST HEALTH AND SAFETY.

To

PUNISH OR PERSUADE:

ENFORCEMENT OF COAL MINE SAFETY. By

John Braithwaite. Albany: State University of New York Press,
1985. Pp. 206. $34.50 (cloth), $12.95 (paper).
The deluge of literature in the area of white collar and corporate crime has continued for the past ten years. The revelations of
Watergate inspired the early inquiries, and there is no sign of abatement as studies have continued to multiply during the last decade.
Edwin Sutherland wrote in 1949 that to speak of crime as a
lower class activity reflects a bias "quite as certain as it would be if
the scholars selected only red haired criminals for study and
reached the conclusion that redness of hair was the cause of
crime."' It has taken almost forty years for the study of middle- and
upper-class crime to generate significant interest among criminologists. The scope of criminological inquiry in this area has broadened greatly in recent years, however, resulting in efforts to
delineate the causes and policy options for the prevention of corporate misbehavior. Similar to the evolution of the criminology of individuals, the criminology of organizations is developing policy
analysis as well as theory forty years after its invention. 2
Crimes Against Health and Safety develops a prospectus that asks
whether laws created to protect public health and safety are fair or
effective. The author, Nancy Frank, recognizes that regulation of
corporate behavior has "frequently created new crimes . . .and a
new class of criminals . . ." (p. 4). Frank examines in subsequent
chapters the genesis and causes of corporate regulation, current enforcement techniques, gaps in existing regulations, numerous examples of corporate misconduct, and proposals for prevention.
Frank's short monograph is dearly intended for the undergradE. SUTHERLAND, WHITE COLLAR CRIME 9 (1949).
Albanese, CorporateCriminology: ExplainingDeviance of Business and ProfessionalOrganization, 12J. CRIM.JUST. 11-19 (1984).
2
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uate student or, perhaps, others without previous exposure to the
subject. Her largely descriptive analysis, however, discusses several
significant issues not explicitly recognized by many writing in this
area. Frank understands, for example, the potential role of civil
penalties in controlling corporate behavior. Such sanctions are antithetic to the traditional emphasis on criminal penalties which have
long been relied upon as public policy.
Similar to Mary McIntosh's work in 1975,3 Frank notes how
"[r]apid technological change provides the opportunity for new
hazards to be created overnight

. .

." (p. 43). Public policy has for

too long accepted a reactive role in having legal regulation follow
technological change. Shifting the burden of compliance from the
regulators to the violators is long overdue. As Frank explains, "[a]n
alternative to government decision-making is to restructure risk
decisons so that those who are likely to bear the risk have the greatest voice in deciding whether or not the risk should be taken" (p.
82). Notifying of workers of occupational risks, for example, would
allow employees to "decide for themselves whether the compensation they are receiving was sufficient" and would counterbalance the
risks to which they are exposed (p. 82). Although such a proposal
represents, as the author concedes, an imperfect solution, it reflects
the need for a major policy shift in this area.
Other significant points raised by Frank include a recognition of
the need for regulation of international behavior by international
law (p. 48), the debatable effects of private civil suits on corporate
behavior (pp. 62-63) and the use of "coercion"-via the regulatory
system-to police corporate conduct. According to Frank, coercion
"is a most inefficient means of controlling undesirable behavior" (p.
81). As Frank notes, "[t]he costs of surveillance alone are staggering" (p. 81). In addition, the costs of litigation represent a substantial burden for the parties involved (p. 81).
Crimes Against Health and Safety also includes numerous examples
of alleged corporate misconduct that could be developed further.
Chapter three, for instance, reviews separate homicide cases involving the Ford Pinto and Film Recovery Corporation. Greater effort
by the author to distinguish reckless conduct from gross negligence
and ordinary negligence is needed to clarify the liability issues involved. In Chapter seven and elsewhere, Frank states that "experts
disagree" (p. 62), "scholars differ" (p. 68) and "elaborate studies
• . . purport to show" (p. 72) but she fails to cite those experts,
scholars, and studies. Finally, as Frank notes in Chapter eight, the
3 M. MCINTOSH, THE ORGANISATION OF CRIME

(1975).
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expansion of the regulatory system has "greatly expanded the reach
of government and the law" (p. 84). This point is central to the

book's theme and merits further discussion. Nevertheless, Crimes
Against Health and Safety may prove to be a useful supplement in

classes dealing with organizational crime.
Unlike Franks' survey of health and safety law, Braithwaite's
monograph To Punish or Persuade attempts to advance a particular
perspective based on an industry-wide study. Braithwaite analyzes
safety in the coal mine industry, dividing his analysis into two parts.
Braithwaite first examines the causes of thirty-nine mine disasters in five countries that occurred between 1960 and 1981. Using
official government reports as source material, Braithwaite looks to
"managerial differences"-as opposed to "technical deficiencies that may have caused the disasters. Interestingly, he found that the
most frequently cited organizational defects were "the lack of a plan
to deal with a hazard, or poor planning; a generalized pattern of
inattention, or sloppiness, in relation to safety matters; poor communication, or reporting systems; inadequate training; and inadequate definition of responsibilities" (p. 19). These factors are
examined in detail in the first section of the book. The author concludes that "had the law not been broken, most of the disasters described here would never have happened," even though in nearly
forty percent of the cases, the cause of the disaster was uncertain (p.
39). The first section of the book also examines the safety efforts of
five United States corporations which have exemplary records in
coal mine safety. Braithwaite found that these corporations had several things in common: clout among safety inspectors, localized accountability for safety, careful monitoring, safety plans, and training
programs.
The second part of the book assesses the efficacy of punishment
and persuasion as means of improving safety in the coal mine industry. Punishment, according to the author, is used primarily as a
means of deterrence, although it can also be used to incapacitate or
rehabilitate the corporate offender. As a result of the rationality inherent in corporate business conduct and the malleability of corporate structures, "there is a much stronger case for reliance on
punishment as a preventive mechanism with mine safety violations
than there is with common crimes of theft or violence" (p. 94).
Persuasion, on the other hand, is defined as "attempts to
change safety practices by advice, education, and entreaty," rather
than through the threat of prosecution (p. x). Braithwaite, like
Frank, recognizes that "[p]unishment can never operate on its own
as an effective means of business regulation" because the govern-
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ment cannot be expected to keep up with changes in complex organizations and their technology (p. 117).
As might be expected, Braithwaite recommends a mix of punishment and persuasion as the primary method to insure safety in
the coal mine industry (p. 117). The precise measure of each means
would be determined by maximizing a company's "will to comply,"
while maintaining the "deterrent, symbolizing of harm, and the rehabilitative and incapacitative functions of punishment" (p. 182).
As Braithwaite notes, his "analysis is unreservedly utilitarian"
(p. 2). Retributive punishment is deemed "morally unacceptable"
due to the primary objective of providing "maximum protection for
workers" (p. 2). Braithwaite argues that the degree of punishment
required to prevent future coal mining deaths is less than the degree
advocated by retributivists but more than that which currently exists. This situation arises because "[n]o society has ever adopted a
truly punitive approach to the regulation of coal mine safety" (p. 3).
Braithwaite admits that there are ways to improve the safety of
coal mines other than punishment or persuasion. He notes in the
book's introduction that "more effective enforcement of better laws
has played a substantial role" in improving safety, as have "mechanization" and other technological advances, increased training, and
union activism (pp. 4-13). Therefore, "improving regulation is not
the only route to safer coal mines" (p. 13). Braithwaite, like Frank,
understands the importance of using civil penalties to control corporate conduct and he reasserts conclusions made in his earlier
4
books on the subject of corporate regulation.
The general study of regulation of corporate behavior, however, is still in its infancy. Systematic attention has been focused
only during the last decade. There continues to be a great need,
therefore, for both the development of data through case studies,
such as Braithwaite's monograph, and the syntheses of what we
know so far, as attempted in Frank's book. Perhaps the next stage
will focus greater attention on approaches which de-emphasize government regulation. The insurmountable problems of effective enforcement which are recognized by both authors require some more
imaginative proposals regarding control strategies. Effective strategies designed to serve the often competing interests of the corporation, its workers, and the public are more likely to be found in
persuasive techniques than in punishment. Nevertheless, inducements to compliance are usually ignored as policy alternatives in
4
FIsSE

J.

BRAITHWAITE, CORPORATE CRIME IN THE PHARMACEUTICAL INDUSTRY (1984); B.
THE IMPACT OF PUBLICITY ON CORPORATE OFFENDERS (1983).

&J. BRAITHWAITE,
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favor of unenforced laws passed as legislative show pieces and disguised as punishment. Crimes Against Health and Safety and To Punish
or Persuadeprovide a first step in recognizing the duplicity in existing
public policy.
JAY

S.

ALBANESE,

PH.D.

NIAGARA UNIVERSITY

By Louise I. Shelley. New Brunswick,
NewJersey: Rutgers University Press, 1984. Pp. x, 175. $25.00
(cloth).

LAWYERS IN SOVIET WORK LIFE.

Given the uninformative nature of most literature published in
socialist countries, there is a tendency to welcome heartily any analysis of actual implementation (or lack of implementation) of official
policies. Even anecdotal information is useful. Fortunately, Lawyers
in Soviet Work Life rises above this level. The author's qualifications,
a careful research design, and her thorough analysis of the data
make it an informative book.
Louise I. Shelley gained an understanding of the Soviet Union's
legal system and its role in daily life by living in that country for a
year and a half. Furthermore, Shelley's fluency in the Russian language not only helped her avoid the distortion inherent in working
through translation, but probably enhanced the accuracy of communication and the willingness of the emigr6 lawyers to speak openly
and honestly.
Because the identification of a person living in a socialist system
is inextricably attached to his or her occupational situation, the issue
of legal protection is crucial. Shelley investigated the role of law,
both theoretical and practical, in the context of the workplace by
focusing on two types of Soviet lawyers: iuriskonsults and arbitrators. The iuriskonsult serves as legal counsel in ministries, enterprises and educational institutions and medical institutions. In
addition, the iuriskonsult provides workers with legal advice pertaining to both work-related and personal problems. The arbitrator, in contrast, acts as a judge in an economic court and also
possesses administrative powers.
Shelley stresses the role of counsel in personalizing the law.
She contends that administrators in the USSR have a much greater
impact on the law than in countries with a codified law. She notes
that "[t]he nearly universal reaction to the over-regulation of Soviet
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society has been to find creative ways to circumvent the law" (page
5). Throughout the book, Shelley describes ways in which this circumvention or modification of formal law by the iuriskonsults and
arbitrators humanizes the system and fosters economic
effectiveness.
Shelley's research involved interviewing twenty-five lawyers
who had emigrated from Russia to the United States and Israel.
Most of those interviewed had filled out extensive biographical
questionnaires prior to the interviews. The interview and questionnaire were designed to elicit information pertaining to
demographics, relationship with the Communist Party, occupational
history, working conditions, professional responsibilities and
problems.
Compared to standard methodological practices, Shelley's research design contained serious weaknesses. She did, however,
identify these flaws and discuss ways in which she attempted to overcome the problems inherent in any research project involving a socialist society. A critical limitation of the research project was the
nature of the sample which was neither random nor stratified.
Aware of the probability of an unrepresentative sample, the author
sought to contact persons through personal recommendation, advertisements, or the files of the Program for Soviet Emigr6 Scholars.
The question naturally arises whether the experiences of emigre
iuriskonsults and arbitrators in Shelley's survey can be considered
typical of those in the Soviet Union. Shelley notes that anti-Soviet
feelings were cited by most as one reason for emigration.
In addition to biases arising from the participants' emigr6 status, religious bias must also be acknowledged. Drawn from the
"third wave of emigration" which began in the early 1970's, the
sample consisted predominantly of Jewish males. Shelley acknowledges that these lawyers were less likely to be hired as iuriskonsults
and arbitrators and that they also had less chance of promotion.
Shelley did, in fact, find differences between particpants interviewed
in Israel and particpants interviewed in the United States.
Shelley attempted to insure the honesty of responses and accuracy of the data by guaranteeing respondents anonymity. She reports that some interviewees requested that the recorder be turned
off before frankly expressing sensitive ideas. Included in the questionnaires and interviews were questions designed to provide a
cross-check. Shelley questioned the interviewees about any apparent inconsistencies in their responses such as party membership.
Shelley's book is valuable as a study of "legal realism." Particu-
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larly significant is her identification of the incongruencies between
the powers and the duties of iuriskonsults. The author states that
the "Soviet officials have placed major responsibility for upholding
the law in the workplace on a role occupant whom they know to be
incapable of performing this function" (p. 143).
Shelley also reveals the hollowness of the rule of law principle
in the USSR. Violation of the law, she argues, is not only tolerated
by the authorities but may actually be functional. Throughout Lawyers in the Soviet Union, Shelley refers to the positive economic effect
achieved by the iuriskonsults through their ability to provide legal
flexibility which redounds to the benefit of both the workers and the
managerial elite.
Shelley takes on a challenging and relatively unexplored topic.
She refers to the "minimal attention" paid to iuriskonsults by both
Western and Soviet scholars and cites the few significant studies in
her bibliography. In breaking new ground, Lawyers in Soviet Work
Life has a potentially wide audience. Specialists in Soviet studies will
find information generally not available elsewhere. The book also
has relevance for several academic disciplines. The author's frequent comparisons between Soviet and American legal theory and
practice make the book eminently suitable for inclusion in university
courses on comparative systems. Finally, the extensive discussions
regarding the impact of law on the lives of workers and on the viability of enterprises may be of interest to sociologists and
economists.
NANCY TRAVIS WOLFE
COLLEGE OF CRIMINAL JUSTICE
UNIVERSITY OF SOUTH CAROLINA

By Michael Graham.
Westport, Connecticut: Quorum Books, 1985. Pp. 317. $39.95
(cloth).

WITNESS INTIMIDATION: THE LAW'S RESPONSE.

Witness Intimidation: The Law's Response examines the law's response when a witness, who has made previous statements implicating someone in a criminal act, either testifies in a different manner
at the time of trial or refuses to testify altogether. Witness intimidation is defined by the author as threats made or actions taken by
defendants or others acting on their behalf or independently to dissuade or prevent victims or eyewitnesses of crimes from reporting
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those crimes, assisting in the investigation, or giving testimony at a
hearing or trial.
The author, Michael Graham, initially notes the degree to
which witness intimidation hinders successful prosecutions. He also
comments on the fact that such intimidation occurs most frequently
within the context of organized crime. Yet, according to Graham,
witness intimidation occurs in homes, prisons, and even police stations. Such action may involve overt force, threats of force, or community pressure. Graham concludes that the problem of witness
intimidation is more pervasive than is believed, because only unsuccessful attempts are reported and because successful attempts hinder the conviction of those who perpetrate such intimidation.
The primary focus of Witness Intimidation is the law's attempts to
(1) reduce the opportunities for witness intimidation, (2) react to
attempts at witness intimidation, (3) preserve testimony in anticipation of potential witness intimidation, and (4) determine the admissibility of prior statements in the face of successful intimidation.
The fourth area is a major concern to the author.
Graham explores in detail the various aspects of evidence practice and procedure that relate to witness intimidation. He raises
questions about the hearsay rule, the confrontation clause of the
sixth amendment, and evidence provisions relating to witness recollection and impeachment of a witness for prior inconsistent statements. He notes that the 1975 Federal Rules of Evidence resolved
many of the admissibility questions but suggests that evidentiary
rule reform has not been sufficient.
Graham also examines the various strategies devised to encourage the voluntary cooperation of witnesses, to shield witnesses
from acts of intimidation, to respond to such acts when they occur,
and to provide for the fair treatment of all victims and witnesses of
crime. Chapters two and three review these strategies and describe
the crime of intimidation. This review is followed by a description
of the existing law regarding restraining orders and monetary recovery for intimidation. Chapters four, five, and six examine the admissibility of prior statements of witnesses who have been successfully
intimidated. The Federal Rules of Evidence provide the framework
for this discussion.
In a later chapter, Graham recommends three tactics for increasing the admissibility of prior statements as substantive evidence should the witness fail to testify at trial. First, Graham calls
for expanding the breadth of prior inconsistent statements that are
presently admissible. Second, he recommends greater use of pre-
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trial procedures. Finally, he recommends the use of a formal proceeding called a preservation hearing to preserve witness testimony.
The hearing would ideally be held as close in time to the occurrence
of the crime as possible.
Although a substantial amount of literature pertaining to witness intimidation exists, Witness Intimidation is a valuable addition.
Graham conducts a thorough review of witness intimidation and assimilates information previously contained only in multi-volume
sources. His proposals are insightful and serve to further the debate
regarding the proper balance between the rights of defendants and
the protection of witnesses.
FRANCES S. COLES

DEPARTMENT OF CRIMINAL JUSTICE
CALIFORNIA STATE UNIVERSITY, SAN BERNARDINO

POLICE COMMUNITY

RELATIONS. By Mary Jeanette Hageman. Beverly

Hills: Sage Publications, 1985. Pp. 159.
In Police Community Relations, Mary Jeanette Hageman compares
her text to "a drama of life" and characterizes its four parts as
(1) parameters (setting the limitations of the drama), (2) perspectives (lighting, spotlighting, focusing), (3) people (characters, players), and (4) partnerships (how the characters can work together).
Police Community Relations may constitute a misnomer for this text,
however, as Hageman abruptly abandons "police community relations" ("PCR") and substitutes "community public relations" in the
book's preface (p. 7). Indeed, if a major fault can be ascribed to this
work, it is an undue concentration on the public relations aspects of
PCR. Hageman claims that "a community and public relations program is a drama of life" (p. 7). This analogy is unfortunate. A stage
drama necessarily contains certain artificial aspects. Hageman carries this artificiality over to the text and never really comes to grips
with the "real world" of PCR.
Perhaps the source of the problem can be traced to her previously cited predilection for the public relations orientation. Hageman devotes the first chapter to the history and defintion of public
relations (pp. 10- 11). An effective public relations effort certainly
has a place in an overall PCR program. Hageman, however, seems
to focus an inordinate amount of attention on public relations and
leads the reader to believe that public relations occupies "center
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stage" in her "drama." Public relations, according to Hagemen, infers one-way communication and an effort by the police department
to sell itself to the public. By its very nature, public relations invites
little feedback from the public and, in fact, may serve to discourage
such feedback. Hageman rescues Chapter one, however, by claiming that police "spend most of their time performing social work
activities" (p. 23). Similarly, she cites a continuum of policing styles
in a "police work grid" and thus, at least by inference, recognizes
models which go far beyond her original public relations orientation
(p. 25). She lapses, however, in the chapter's summary by defining
three important aspects of community public relations. Thus, she
again converts police community relations to community public
relations.
In chapter two, Hageman correctly cites discretion as a problem
with potentially debilitating effects on community public relations;
this stance has been asserted by many other writers. Nevertheless,
she fails to recommend anything more than very generalized tactics
for "control by the officers" (p. 38). Even the most casual observers
of the milieu know that a structured policy can help avert these
problems. Hageman, however, is either unwilling or unable to suggest any specifics for structuring discretionary issues and leaves the
issue without adding anything to the literature.
Many of Hageman's observations are too theoretical for a PCR
text but are well-suited to a text with a sociological bent. The fact
that our perceptions depend on sensory receptors-environments,
stimuli, internal states and evoked sets (Chapter 3)-confirms recognized "sociological dogma"; that fact, however, means little to
the reality of day-to-day police-citizen contacts unless it is made relevant to the "real world." For example, the effect of the "police
subculture" on internal states could be discussed as a means to offset the more harmful or insular efforts of that subculture.
Hageman's "images and expectations" (Chapter 4) similarly appear to have little relevance to the day-to-day business of police
work, because they exhort the reader to consult such impersonal
sources as "directories, agencies and census tracts" (p. 63).
Although demographics are certainly important, the "flesh and
blood" of actual police-citizen contacts and statistics, such as the
number of complaints against the police and the nature of responses
to opinion polls, would appear more germane to the "actual PCR
universe."
Perhaps chapter five best reflects the shortcomings of Police
Community Relations. This chapter begins with a non-descript title:
"Minorities." The subject of the chapter is not clear; is it
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demographics, perceptions, relationships, or influence? Hageman,
moreover, fails to include minorities such as youth, the elderly and
the increasingly influential Asain-American community. By not considering such groups, Hageman strips the chapter and the topic of
minorities of any real meaning.
The bottom line of Police Community Relations is also not clear.
Most practitioners and academicians would assert that community
crime prevention must be the basis of any PCR program. Indeed,
community crime prevention is the yardstick against which any PCR
effort must be measured. Yet, Hageman fails to allude to crime prevention until the sixth chapter of her book.
PCR involves more than public relations and minority group
relations. PCR requires a total orientation and a reciprocal dialogue
that embraces the entire community, not just minority groups.
Viewed in this light, PCR includes every contact, formal and informal, that occurs between the police department and the citizens of a
community. Community public relations certainly has a place in this
scheme, but it is by no means a panacea, as Hageman often implies.
Improved relations with minority groups occupies a critical place in
any PCR program. Yet, effective PCR encompasses more than relationships with such groups. Indeed, PCR encompasses more than
the relationships with all groups and organizations in the community. The ultimate objective of PCR is community crime prevention.
This objective underlies all aspects of PCR and provides the philosophical framework within which PCR must operate. Hageman fails
to recognize this conclusion, she merely strings together some sociological observations concerning groups and prejudices having little
practical relevance to the subject of PCR. In sum, Police Community
Relations adds nothing to existing PCR literature.
DONALD C. BECKER
PUBLIC SERVICE ADMINISTRATION
UNIVERSITY OF CENTRAL FLORIDA

JUDGING CREDENTIALS:

NONLAWYER JUDGES AND THE POLITICS OF

By Doris Marie Provine. Chicago: University of
Chicago Press, 1986. Pp. 248. $13.99.
PROFESSIONALISM.

Lay judges are judges who have not been admitted to the practice of law. Thesejudges have been a part of American government
since early settlement. Although the number of lay judges has been
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declining, approximately 13,000 lay judges in forty-three states decide millions of cases each year in courts of limited jurisdiction.
Judging Credentials: Nonlawyer Judges and the Politics of Professionalism
studies the role that lay judges perform in the American judiciary,
compares the attitudes and perceptions of lawyer judges and lay
judges in New York state, considers the arguments favoring lawyer
judges, and examines the implications of the predominant as well as
nation-wide opinion that judges should be lawyers.
The first portion of Judging Credentials is a review of literature
concerning the legal profession and the judiciary from the early colonies to the twentieth century. Seventeenth century New England
was an era of law without lawyers. Lay leaders created the law, adjudicated cases, recognized the need for procedural regularities, and
possessed more knowledge of law than the laity of today. By the
early 1700's, however, growing commerce and wealth and an increasingly individualistic society made the professional practice of
law possible. As the legal profession grew in numbers, wealth, and
influence, the profession began efforts to control admission to the
practice of law and to restrictjudgeships to lawyers. Despite considerable public antipathy toward lawyers and the Jeffersonian-Jacksonian effort to maintain and strengthen the lay presence in the
judiciary, the legal profession gradually strenghtened its control
over admission to the practice of law and obtained a monopoly over
higher judicial offices.
Until the early twentieth century, both the laity and lawyers
held lower court judgeships. At that time, reformers, who were
often part of the progressive movement, began an effort to mandate
that only lawyers could become lower court judges. Arguments advanced in support of this mandate included assertions that lay
judges were corrupt, illiterate, and ignorant. By the 1930s, lay
judgeships were abolished in many urban areas. According to the
author, Doris Marie Provine, the effort to abolish lay judgeships was
less successful in rural areas because caseloads did not support fulltime salaried lawyer judges. In addition, residents of rural areas
were reluctant to give up control over the lower courts.
Provine approvingly cites research that indicates that "no significant empirical foundation" (p. 82) exists to support the belief
that lawyer-judges are preferable. She asserts that the key question
is whether lawyers are correct in believing that a formal legal education is crucial to the overall quality of the lower court judiciary (p.
91). To determine whether a law school education makes a difference, Provine studied the lawyer and lay justices and city court
judges (excluding New York City) in New York State.
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Methods included non-participant observation, interviews, and
mail surveys. Because the non-participant observations and interviews were few and not designed to be representative of the state as
a whole, the mail survey is the only valid empirical methodology.
The mail survey was sent to 2222 justices and city judges. 1647
non-lawyers and 575 lawyers responded for a return rate of 74% for
non-lawyers, 55% for lawyers, and an overall response rate of 59%.
The survey contained 37 questions pertaining to basic information,
factors considered when carrying outjudical functions, and attitudes
and opinions regarding judicial procedures.
According to Provine, the survey found no major differences
between lawyer and lay judges in either attitudes or behavior. While
her conclusion is probably technically correct, one might question
whether her survey could detect differences in the quality ofjudicial
behavior between lawyer and lay judges. For example, whether lay
judges are biased in any particular areas, insensitive to defendants'
rights, or inclined to procedural irregularities is difficult to determine from survey information on attitudes towards plea bargaining
and constitutional rights. Although the survey material contains
useful information, it hardly proves that no difference exists between the judicial behavior of lawyer judges and lay judges. Other
empirical studies cited by the author, however, appear to support
her contention that lay judges perform as well as lawyer judges.
The portion of Judicial Credentials dealing with the legal structure, financing, support staff operations, and image of New York's
justice courts is an interesting and valuable description of a
predominantly lay bench. Very similar to the traditional justice of
the peace courts, New York's justice courts are locally elected and
financed, and are subject to very little administrative and appellate
supervision. This policy of decentralization and local financial control has produced a wide variety of salaries, clerical support and
courtroom facilities. Many justice court members have little compensation, no clerical and support staff and no courtroom facilities.
The lack of facilities in addition to the handicap of limited legal
knowledge often creates dismal judicial conditions. These conditions, combined with hostility from the legal profession, have created an unfavorable image for courts headed by layjudges. Reports
of high turnover among these judges is not surprising.
Provine's careful analysis of the organized bar's arguments to
eliminate lay judges is a valuable contribution to the debate about
the role of layjudges. The analysis also raises major questions concerning the ethics of professionalism. Responding to the argument
that non-lawyer judges lack sufficient legal knowledge to perform
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well as judges, Provine contends that, because the role is largely that
of a broker and because most cases are resolved with guilty pleas
and/or plea bargains, the legal knowledge required to be a judge is
less than that required to be a lawyer. In addition, any necessary
knowledge can be acquired through experience on the job. In response to a second argument that lay judges carry out their tasks in
physical facilities inappropriate for serious proceedings, Provine
states that informal proceedings may alleviate many of the fears of
defendants regarding the proceeding. Focusing on a third contention that lay persons lack the analytical ability to be judges, Provine
responds that the legal profession unfairly attributes errors of unfairness committed by individual lay judges to all lay judges, while
attributing similar occurrences by lawyer-judges to only those individuals involved. Provine asserts that a desire for control as well as
an effort to foster the self-interest of the legal profession rather than
the expressed public interest are the primary motivations behind the
campaign for eliminating lay judges. In addition, this analysis
points out the extreme generality of standards set forth regarding
judicial qualifications for the lower courts.
The campaign to eliminate lay judges from a legal system that is
increasingly controlled by the legal profession raises important issues for the operation of a democratic nation. One should keep in
mind that because of the origin of adjudication as a monarchical
function, courts have always had authoritarian methods of procedure. Stylized proceedings designed to produce respect, control
and practices such as judicial review, are examples of such methods.
Yet, these methods are difficult to square with democractic theory
and practice. Increasing control over the administration of justice
by lawyers further removes the lay public from the operation of the
courts. Participation in the process educates laymen and increases
public understanding of law and the legal process. Campaigns to
abolish lay justices suggest that members of the public lacking a formal legal education are incapable of understanding the legal system.
In a country that has always been ambivalent toward the legal profession, this heightened control by the American legal profession
over the judiciary may be creating public estrangement from the
legal profession and may be setting the stage for a possible populist
reaction to reassert some measure of popular control over the
courts. Exact areas and degrees of public participation in thejudical
process need to be carefully and thoughtfully reconsidered.
Despite some methodological problems with her survey,
Provine makes a strong argument that lower court lay judges are as
competent as lawyer judges. She convincingly argues that the legal
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profession's campaign to abolish lay judges is inordinately oriented
toward credentials and the self interests of the legal profession.
Provine'sJudging Credentialsis a provocative and thoughtful work on
the role of non-lawyer judges and raises important questions regarding the involvement of laymen in the courts of a democratic
nation.
NORMAN KITrEL
DEPARTMENT OF CRIMINAL JUSTICE
ST. CLOUD STATE UNIVERSITY

OPENING UP A CLOSED WORLD. Edited by Mike Maguire,Jon Vagg, and Rod Morgan. London and
New York: Tavistock Publications, 1985. Pp. xi, 308. $36.00
(cloth).

ACCOUNTABILITY AND PRISONS:

Accountability and Prisons: Opening Up a Closed World is a collection
of eighteen articles, each of which focuses on a different aspect of
accountability in Great Britain's prison system. To provide breadth,
there is a comparative section of three chapters devoted to accountability in the prison systems of the Netherlands, Canada, and the
United States. Nearly all of the contributors have legal or recent
civil service backgrounds, which makes the book a valuable resource
for public administrators and lawyers interested in a careful, readable and up-to-date assessment of the various vehicles of internal and
external accountability.
A thorough examination of accountability, which is defined as
the obligation of penal administrators to report or justify prison
conditions and achieve discipline, must address several interrelated
questions: to whom should administrators be answerable?; for what
are officials to be held accountable?; how are officials to be held accountable?; "to whom" and "for what" are the fundamental and
controversial questions of accountability, and their answers will depend upon the official purpose or objective of incarceration: deterrence, rehabilitation, retribution, or incapacitation.
The demise of the rehabilitative ideal over the last decade has
left a policy void. Various new schools of sentencing have gained
influence in England and the United States.1 In practice, though,
1 A. VON HIRSCH, DOINGJUSTICE (1976), PAST AND FUTURE CRIMES (1985); D. FOGEL

&J. HUDSON,JUSTICE AS

FAIRNESS

WOOD, SELECTIVE INCAPACITATION

(1981); G.
(1982).

HAWKINS, THE PRISON

(1976); P.W. GREEN-
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simple deterrence has prevailed and has been accompanied by a
general deterioration in penal living standards. Accountability and
Prisons tries to correct this development by offering a rationale that
is not based on the rehabilitation model but which provides standards for improved treatment. Regardless of the prevalent aim of
punishment, the authors argue, prisoners possess some rights. If total abrogation were intended, asserts Genevra Richardson in the
first chapter, the penalty chosen would have been slavery or capital
punishment. Under imprisonment, it is merely the scope of rights
that is at issue. Later chapters discuss the creation of standards by
which to judge prison conditions; the watchdog function of the
Boards of Visitors; grievance procedures; the role of ombudsmen
for prisoners; prison management and discipline strategies. These
topics address the "to whom," "for what," and "how" of accountability in a systematic fashion for the first time.
Until recently, the scope of prisoners' rights was so narrow that
imprisonment hardly appeared to be a less intrusive form of penal
sanction than slavery. England's penal system operated under the
"hands off" doctrine until the 1970's. Courts held that prisoners
had the right to remain alive. Beyond the right to live, prisoners
possessed priviliges subject to withdrawal at the discretion of administrators. Prisoners in the United States possessed few rights
until the 1960's. Even today, the thirteenth amendment to the
United States Constitution permits penal slavery. In England, as
Edward Fitzgerald reports, the status of prisoners' legal claims began to change during the early 1970's. Yet, the interest today in
smooth prison management still far outweighs prisoners' interests.
The United States Supreme Court, in a series of cases since 1976,
has begun to halt the expansion of prisoners' rights. Thus, further
expansion of prisoners' rights cannot be assumed under the current
legal environment.
The first section of Accountability and Prisons bases its argument
for improved treatment on legal recognition. Sharing the assumptions of the "justice-as-fairness" model of penal sanctions, this approach advocates treatment that is "fair, reasonable, humane, and
constitutional in practice."' 2 The only rights that should be
abridged are those necessarily revoked to achieve segregation from
the community. This rationale, first developed in opposition to the
"coerced cure" of rehabilitation, has been used by its proponents to
argue for therapeutic and educational programs and "satisfying employment," provided that these activities are voluntary. Richardson
2 FOGEL AND HUDSON (1981).
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justifies these programs by arguing that comparisons with opportunities available to those in the free world are inappropriate. Prisoners are entitled to such treatment "as of legal right precisely because
the potential recipients are prisoners. The fact that such rights are
not available to the rest of the community is therefore irrelevant
....
In other words, dependence entitles the prisoner to special
rights" (p. 25) (emphasis in original).
This line of reasoning is unlikely to sound convincing to policymakers, legislators, courts, penal officers, and the general public.
The principal fault of Accountability and Prisons is the failure of its
contributors to appreciate both the contemporary force of the "less
eligibility" principle and the view that mere deprivation of liberty is
insufficient punishment. The condition of prisoners, according to
Jeremy Bentham, "ought not be made more eligible than that of the
poorest class of citizens in a state of innocence and liberty." 3 This
standard is relative. At any given time, prison conditions reflect the
general living standards of society. Efforts at prison reform must be
considered in the context of social policy generally. As the economies of the United Kingdom and the United States falter, their conservative-led governments constrict social services and retrench civil
rights. One is at a loss to understand why one should expect prisoners to be more eligible than many law-abiding members of society.
In addition, even if justices or legislators were inclined to expand
prisoners' rights, the prison staffs, as vociferous advocates of less
eligibility, would likely thwart such directives at every opportunity.
"General socio-economic conditions are reflected in the living and
working conditions of prison staff."4 Guards possessing few skills
and lacking personal autonomy at work are hardly interested in
"freedom of choice" for prisoners. Indeed, various contributors to
Accountability and Prisons document the way in which systems of accountability are circumvented in practice, and other authors note
the dismal record of the Boards of Visitors. Yet, curiously, every
chapter ends on an optimistic note about the future prospects for
reform.
From a radical perspective, 5 the weakness of Accountability and
Prisonsis its sole reliance on a legalistic approach. Radicals acknowledge the genuine concern for prisoner rights advocated by the justice school. Radicals also support legal avenues to prison reform
but criticize the idealism that underlies it. Now that rehabilitation
J. BENTHAM, WORKS (1843).
4 A. RUTHERFORD, PRISONS AND THE PROCESS OFJUSTICE (1984).
3

5 Schwendinger & Schwendinger, The New Idealism and PenalLiving Standards,in PUNISHMENT AND PENAL DISCIPLINE (T. Platt & P. Takagi eds. 1980)
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has been discredited, little basis for reform exists other than an appeal to one's sense ofjustice. Since the 1960's, however, improvements in penal conditions in the United Kindgom, United States,
and Scandinavia have been accomplished largely by the prisoners
through militancy, strikes, and prisoner unions. Appeals to legality
alone did not achieve these improvements. Quality of life, inside
and outside of prisons, can only be promoted by the oppressed
themselves through labor, civil rights, and poor people's movements on the outside, and prisoners' unions and political organization on the inside.
ROBERT P. WEISS
DEPARTMENT OF SOCIOLOGY

SUNY PLATrSBURGH

PATTERNS OF JUVENILE DELINQUENCY. By Howard D. Kaplan. Beverly

Hills: Sage Publications, 1984. Pp. 160. $17.95 (cloth), $8.95
(paper).
Patterns ofJuvenile Delinquency represents one of a series of short
textbooks published by Sage in its Law and Criminal Justice Series.
This series is designed to provide students in the field of deviance
and criminal justice with a set of short textbooks that focus on a
relatively specific subject. The author of Patterns of Juvenile Delinquency, Howard Kaplan, presents a sociological study ofjuvenile delinquency that purports to address the social definition of
delinquency, factors that motivate delinquency, the types of delinquent behaviors involved, explanations for the continuation of delinquency, and the consequences ofjuvenile delinquency for society.
Each of the seven chapters presents pertinent theoretical propositions as well as some relevant empirical findings from the literature
that coalesce into a unified whole. The final chapter is Kaplan's synthesis of the social science literature on the subject of delinquency.
The chapter also develops a general model of the social antecedents
and consequences of juvenile delinquency.
The succint manner in which Kaplan deals with a wide array of
theoretical and empirical orientations in the literature is impressive.
He seems to address all of the salient aspects in the general study of
delinquency, and he touches on nearly all of the major theoretical
perspectives in deviance. Rather than compromising on one theoretical model, Kaplan carefully intertwines a disparate group of the-
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oretical statements into a coherent whole. The difficulty with this
brief text is that it tends to be too superficial in many areas and
contains too many unsupported assertions. In fairness to the author, his main purpose appears to be to weave a broad theoretical
backdrop that includes social learning theory, social control theory,
differential association, strain theory, labeling, and deviant subcultural perspectives. The book is an ambitious, eclectic discussion
that ought to demonstrate to students how theories can be blended
and integrated. Yet, critical areas which are the subject of much ambiguity or disagreement are covered too lightly by Kaplan.
Determining precisely where the author is headed is difficult
without reading the entire volume. At first, the reader may be lulled
into thinking that the book is an abbreviated text on juvenile delinquency that serves as a quick review of the literature. This treatise,
however, is more than a mere summary of existing literature. Unfortunately, the truly creative and insightful quality of this discussion does not become clear until the final chapter. A more direct
presentation in the opening chapter would alert the reader to the
refined theoretical integration contained in the book. The reader
stumbles along somewhat blindly until the myriad comments and
theories are pulled together in the final chapter.
Kaplan makes a number of assertions that require empirical evidence. No data are presented other than the author's own previous
research. For example, Kaplan repeatedly states that delinquents
engage in deviant behaviors because of the anticipation that these
activities will satisfy their needs. "The failure of an individual to
achieve self-esteem through success according to conventional adult
standards may lead him to search for such esteem through alternative deviant standards" (p. 44). Such an assertion requires empirical
evidence. Yet, Kaplan presents no data to defend this position.
Similarly, in another passage, Kaplan asserts that "[r]esearch findings support the position that the failure to have valued experiences, achieve valued attributes, and perform conventionally valued
behaviors in the social groups in which they were socialized leads to
motivation to perform delinquent acts" (p. 51). Unfortunately, the
author again presents no empirical evidence to support this
statement.
The emphasis of Patterns ofJuvenile Delinquency is on the psychological nature of the individual delinquent, even though the book
purports to be a sociological treatise on delinquency. The core argument is that delinquents are alienated from conventional patterns
and that they are motivated in the process to commit delinquent
acts. The sociological theories that are discussed serve as a back-
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drop to the argument that delinquents lack self-worth and are unable to meet the expectations of others. While this theory is
perfectly plausible, one searches for explanations of why youth become alienated, if indeed they do, and why certain youths become
failures. Apparently, much of the focus of the book is on an intervening variable, albeit a very important one. Yet, key exogenous
variables in the causal process are relegated to a minor role.
Another shortcoming of this discussion of delinquency is the
tendency to dichotomize behavior into good or bad. Once the commission of bad acts begins, occurrence seems to escalate. Kaplan
overlooks the concept of delinquency as drift (Matza), "cafeteriastyle" behavior (Klein), spontaneous, unpremeditated acts (Briar
and Piliavin), or even as a game (Gold). What emerges from
Kaplan's discussion is the notion of a "hard-nosed" delinquent who
is a full-fledged criminal. Perhaps this is an overstatement; yet,
Kaplan's delinquents are too distraught, too alienated, and too
criminal. The evidence seems to suggest that delinquents do not
follow a clear path of offense specialization or offense escalation.
Despite the enormous uncertainty surrounding the core definition
of delinquency, students who read this discussion may come away
with a false sense of methodological and conceptual purity as to the
identity and nature of delinquents.
On the final page of the book, Kaplan states that "[t]he purpose
of this volume was not to provide a final explanation ... [r]ather...
to describe ongoing theoretical developments" (p. 152). Kaplan
clearly provides the student with a comprehensive view of delinquency that reveals the complex nature of human behavior. Kaplan
also exposes students to highly refined theory construction and the
need for objectivity. These aspects of this book are extremely insightful and the author is to be complemented on such an ambitious
undertaking. The sweep of the brush, however, is too broad and
too undifferentiated for readers who are looking for a highly scientific exploration of juvenile delinquency.
DEAN

G. ROJEK

DEPARTMENT OF SOCIOLOGY
UNIVERSITY OF GEORGIA
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LEGAL RIGHTS, DUTIES, AND LIABILITIES OF CRIMINAL JUSTICE PERSONNEL: HISTORY AND ANALYSIS. By Cyril D. Robinson. Springfield Illinois: Charles C. Thomas, 1984. Pp. xxix, 520. $48.50
(cloth).

Tracing the acquisition of rights by criminal justice personnel in
our contemporary society, Cyril D. Robinson, Professor of Criminal
Justice at Southern Illinois University, ingeniously synthesizes disparate materials in various disciplines to demonstrate how rights are
obtained. One basic premise of Robinson's study is that criminal
justice personnel have directly benefited from gains won by minority
groups and women through legislation and judicial decisions.
In the first chapter, which stresses the social and economic
framework of the development of rights in a society, Robinson's theoretical analysis differentiates the ways in which rights arise in the
personal spheres of kinship and serfdom from the ways in which
they arise in the capitalist employer-employee contract. Although a
modern capitalist society should exemplify equality between employer and employee, certain groups always exist that are denied full
acquisition of legal rights. Robinson studies these groups and this
phenomenon in order to draw conclusions about how rights develop. The rise of American blacks from slavery to participation in
American capitalist society after World War II is taken as a prototype for how groups assert and subsequently gain rights. The
change in blacks' status from slaves to employees, with an intermediary stage as serfs following the Civil War, provides a model for
other groups. "Consciousness-raising," or the desire of outsiders to
enter the dominant group on their economic level, will doubtlessly
effect the assertion of legal rights. Thus, according to Robinson, it
is logical that progress by minorities and women has made criminal
justice personnel aware of their own rights.
After presenting a comprehensive background on the passage
of the civil rights laws, Robinson demonstrates how such statutes,
particularly Section 1983, are utilized in claims by and against criminal justice personnel. The importance of Section 1983 in securing
civil rights is recognized in Robinson's in-depth analysis of significant cases, such as the watershed decision of Monroe v. Pape,' which
fashioned a federal remedy for civil rights violations.
The Equal Employment Opportunity Act, Robinson notes, has
changed the mores of the American people by changing the work
environment. By eliminating most job classifications, court actions
1

365 U.S. 167 (1961).
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under the Act have affected the fundamental rights of federal, state,
and local government employees. The Act extends to employmentrelated issues such as dismissal, promotion, and pensions. Minority
groups within criminal justice agencies have successfully challenged
testing and other discriminatory practices. In addition, reverse discrimination claims reinforce the thesis that the quest for rights is
contagious.
Recognition of the unique position of criminal justice personnel as a group that both demands rights and has the capacity to limit
the rights of others is given in the book's discussions of defenses
(principally those of sovereign immunity and good faith) and injunctions. Robinson examines the need for protection ofjudges, prosecutors, and city officials that has arisen under immunity cases. He
also examines the Supreme Court's limiting of the institutional or
structural injunction. Both issues are evaluated on the basis of their
impact on different segments of the criminal justice community. Because absolute immunity is still most consistently accorded to higher
officials, the adoption of qualified immunity has had a more direct
effect on middle management and supervisory personnel. Similarly,
Robinson hypothesizes that the increased weakness of injunctions as
a tool for reform may adversely affect lower level workers in the
criminal justice system if dissatisfied groups were to resort to direct
agitation.
In the last three chapters of his book, Robinson applies his theories on the acquisition of rights to criminal justice personnel. He
explains how police and correctional officers acquired the rights to
join unions, bargain collectively, and freely associate. Demands of
prisoners influenced the correctional officers to assert their own
rights. In addition, first amendment rights gained by teachers as
public employees have helped the criminal justice sector. Robinson
speculates on whether past interpretations of constitutional rights
issues will protect criminal justice personnel. He concludes, for example, that police have won the right to be protected from dismissal
for membership in political parties but not for political activity.
One of the author's avowed purposes is to engender an understanding of the underlying historical, political, and social structures
that affect the rights and liabilities of criminal justice personnel. His
detailed history of the constitutional principles of equal protection
and due process from the adoption of the fourteenth amendment to
their implementation by minority groups and criminal justice personnel is both impressive and convincing. To those knowledgeable
about constitutional and civil rights, the legal background may serve
only as a review of fundamental principles. Robinson's prodigious
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efforts to inform, however, assume a need for criminal justice personnel to become familiar with the law. The extensiveness of the
author's coverage is a substantive attribute rarely found in a criminal justice textbook. The emphasis on criminal justice personnel as
public employees provides an added dimension to the examination
of the difficulties that these people face. The ramifications of this
situation are also adroitly probed.
The format and organization of the book enhance its versatility.
Numerous carefully phrased section and subsection headings facilitate the comprehension of difficult subject areas and enable the user
to skip irrelevant parts. Each chapter ends with a "Summary and
Conclusions" section that is particularly valuable for undergraduates, who are generally not trained to deal with the intricacies of
case analysis. A comprehensive table of contents reflects the text's
logical treatment of topics.
Legal Rights, Duties, and Liabilities of CriminalJustice Personnel is an
original and unique criminal justice textbook. It goes far beyond
traditional works in the field and provides an important examination
of an often overlooked subject: the rights and liabilities of employers and employees in criminal justice agencies. The book will help
criminal justice personnel approach their professions with a new
and informed attitude.
RUTH TONE
ATrORNEY AT LAW

EL PASO, TEXAS

By Helen Reynolds. Springfield,
Illinois: Charles C. Thomas, 1986. Pp. vii, 206. $24.75 (cloth).

THE ECONOMICS OF PROSTITUTION.

Question: How applicable is microeconomic cost-benefit analyses to sociological phenomena, in particular, prostitution? Answer:
Somewhat but not very. Professor Reynolds has researched the economics of prostitution in four locales across the United States: Nevada, Boston, Dallas, and San Francisco. Reynolds selected each
locale based on the following market characteristics: regulation,
zoning, control, and laissez-faire. She describes the characteristics
of each market and examines the incentives and constraints involved
in prostitution transactions. She also describes how these incentives
and constraints affect the parties that engage in or control prostitu-
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tion: street-walkers, massage parlor workers, pimps, law enforcement officials, and the political and business elites.
The book is divided into three sections. Section one introduces
the reader to economic concepts and arguments. Different models
of regulation are also described. In section two, these models are
illuminated with empirical examples. Finally, but altogether too
briefly, some conclusions are drawn about prostitution and social
control.
Unfortunately The Economics of Prostitutionfails to achieve its full
potential. The methodology behind the study is never clearly defined or articulated. Although Reynolds neatly states her research
goals, she fails to disclose her design and methods of implementation. The formality of the interviews and the generality of responses
are unclear.
Contextually, Reynolds' use of archival data as her primary
sources is clear. Yet, even this methodology is not adequately defined. Equally disturbing is the uneveness of the research. Reynolds' treatment of the history behind the development of
prostitution markets in Nevada and Boston is detailed and informative. The analyses of the Dallas and San Francisco markets suffer in
comparison. Conversely, the author is sensitive to the elite interests
in Dallas and the role these interests play in defining control policies. Yet, the implications of ethnic powerlessness in areas zoned
for prostitution in Boston are given perfunctory comment: "[t]he
Chinese, the only distinct group whose neighborhood had been invaded, did not offer resistence, perhaps from some political timidity
of the mid-1960's" (pp. 132-34).
Also, Reynolds touches upon why prostitution is predominantly
a female activity but fails to adequately explain the phenomenon (p.
13). Women's disadvantaged position in the labor market, coupled
with the economic hardships of divorce and child-rearing responsibilities, suggest an analytic framework that offers insights beyond
her somewhat limited microeconomic perspective. To not make this
thematic connection is a major failure. Finally, a book on prostitution published in 1986 which does not mention AIDS as a costparticularly considering that both San Francisco and disease figure
prominantly in her analysis-is short-sighted.
Despite these flaws, The Economics of Prostitutionoffers useful insight into a fundamentally interesting topic. Reynolds draws a convincing portrait of the symbiosis between prostitution environments
and the legal, enforcement, and political conditions of a community.
Her detailed analysis of the costs and benefits of prostitution is ex-
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cellent. In addition, her comparison of the market characteristics
and incentives among the different models is thorough. Reynolds
found, for example, that ancillary crime as a cost is high in both
laissez-faire and zoned areas but is lower in highly regulated areas.
Reynolds found this latter fact to be true regardless of whether
prostitution was legal. Other costs, such as risk of disease and
arrest, also vary with the environment. Obviously, these costs are
less when prostitution is legal and regulated. Concentration of
adult businesses through zoning appears to increase market incentives for most participants, both sellers and buyers. Such containment policies increase the concentration of both licit and illicit sex
entrepreneurs. Consequently, both demand and profitability increase, though market saturation may depress prices and lead to
spinoff into surrounding neighborhoods. These results are but a
few of the interesting connections that Reynolds makes. Her economic analysis is most relevant here.
In sum, although The Economics ofProstitutionlacks methodological precision, its observations and conclusions are still valid, She
essentially argues that public and social control interests are best
achieved when prostitution is legalized. The problem with the book
is its analytic approach. Using microeconomics to analyze such a
complex phenomenon casts a theoretical net which is too broad to
capture all the nuances of prostitution yet too specific to offer sociological texture. Such an analysis is akin to applying surgical techniques to a complex disease such as cancer. The knowledge one
gains from the exercise is useful and interesting but ultimately will
not produce a comprehensive understanding of the disease.
SALLY S. SIMPSON
DEPARTMENT OF SOCIOLOGY
THE UNIVERSITY OF OREGON

STOPPING RAPE: SUCCESSFUL SURVIVAL STRATEGIES. By Pauline B.
Bart and PatriciaH. O'Brien. New York: Pergamon Press (The
Athene Series), 1985. Pp. 199. $27.50 (cloth), $11.95 (paper).
The focus of Stopping Rape. Successful Survival Strategies is highly
individualistic. It offers advice about how to behave when attacked.
The data base consists of interviews with 94 Chicago-area women
who were contacted through newspaper ads, press releases, and
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public service announcements. The time frame coincides with the
traditional (pre-1984) Illinois rape law.
The authors differentiate between rape victims and rape
avoiders on the basis of the subjects' self-definitions. The major independent variables in the study were: (1) type of resistance offered; (2) demographic characteristics of the attack victims such as
age, religion, race, and birth order; and (3) situational variables relating to the attack (i.e., was a weapon present, was the woman
asleep or awake, and was she alone.).
Bart and O'Brien tie the victim's self-definition of rape or rape
avoidance to variables that predict, according to the authors, rape
avoidance. Important predictors include: ethnicity; childhood socialization; participation in sports; self-defense training; and use of
multiple resistance strategies such as fighting back.
These conclusions have important policy implications. They
seem to suggest that parents should raise their daughters to be aggressive and athletic. More importantly, they suggest that women
should adopt aggressive strategies such as the use of physical force
when attacked. The authors insist that "behaving in traditional female ways" by reasoning or pleading with their attacker is counterproductive.
Stopping Rape suffers from two serious methodological problems. In addition, the book contains a conceptual problem regarding the defintion of rape and rape avoidance-when is a woman
raped and when is she merely attacked (i.e., when does she avoid
being raped?)?
As the authors note, all of the subjects "considered themselves
sexually assaulted, [but only] some of the women defined themselves as having been raped" (p. 16). In fact, victims' self-definitions generally matched the current Illinois sexual assault law.
"When the legal definition was applied to the acts that occurred and
compared with the women's self-definition, it was found that there
was little discrepancy between those women who said they were
raped and those who met the legal requirements for such a charge"
(p. 115).
Bart and O'Brien divided the assault victims into three groups:
(1) those subjected to phallic sex, (2) those forced into non-phallic
sexual acts, and (3) those who avoided any sort of sexual acts.
Ninety-eight percent of the women in the first group defined themselves as having been raped. In the remainder of their study, Bart
and O'Brien combined groups (2) and (3) into a category called
"rape avoiders." By combining these two groups, the authors seri-
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ously marred their results. The conclusions that "rape avoiders"
were more likely to be taller, heavier, athletic, the oldest child, and
"never married" apply to assualt victims who avoided all sexual acts
and to assault victims who were forced into "non-phallic" sex. What
are we to make of such conclusions? Does this mean that aggressiveness helps avoid traditional rape but not an assault involving
forced cunnilingus or object intercourse?
One wonders whether self-definitions of rape avoidance depend more on whether the female thinks the man achieved his
goal-if he failed, she "won." The mother of one rape avoider, for
instance, stated: "He broke her arm, but she won" (p. 112). Bart
and O'Brien adopt a similar male-oriented defintion of rape by defining rape as "a continuum extending from the first unwanted attention, to the rapist's penile penetration, to orgasm" (p. 115).
Apparently, their subjects defined rape in a similar fashion. Those
victims subjected to phallic sex defined themselves as having been
raped, while those subjected to non-phallic sex described themselves as rape avoiders. Phallic sex, after all, is male enjoyment. Yet,
should we be satisfied with a definition of rape or sexual assault that
emphasizes the offender's pleasure as the central fact of the assault?
Should we not question a social system in which victims of serious
sexual assualt define themselves as rape avoiders, even though these
victims feel that they have "won" by stopping the attacker short of
his goal?
A second methodological problem in Stopping Rape is apparent
from a re-analysis of the data. The authors report that 30 of 44 women (70%) who used physical force avoided rape. In addition, Bart
and O'Brien found that only 44% of the women who used "affective
verbal strategies" avoided rape. This finding is consistent with their
thesis that traditional feminine behavior was ineffective. Yet, the absence of controls in the study raises several questions. How many of
the women who avoided rape experienced environmental intervention or were able to escape from the attack? How many of the victims who described themselves as having been raped were denied
these opportunities or faced an attack involving a weapon? Re-analysis of the data indicates that 20% of the rape avoiders were aided
by environmental intervention, compared to only 5% of those
raped. In addition, 33% of avoiders were able to flee, compared to
only 9% of those raped. Furthermore, some 63% of rapists had
weapons, compared to only 44% of offenders who attacked rape
avoiders. In fact, only 8 women avoided sexual assault in situations
involving the use of a weapon and the absence of an opportunity for
environmental intervention or escape. In two of these attacks, the

1210

[Vol. 77

BOOK REVIEWS

victim was accompanied by another person. All eight attacks involved only one assailant. The three rape avoiders who used physical force, moreover, also used verbal strategies. In fact, cognitive or
affective verbal strategies were used in all eight avoidance cases.
Admittedly, achieving the controls necessary for an adequate
analysis would be difficult in such a small sample. Nevertheless, recognition must be given to the fact that women who face armed assailants, multiple assailants, or who have no opportunity to escape
face a fundamentally different situation. In such an attack, verbal
strategies are perhaps the only remaining defense available to the
victim.
More accurate measurement may show that, of the women who
described themselves as having been raped, some had the opportunity to escape or prevent the attack through environmental intervention. For these women, perhaps a more aggressive stance was the
solution. The data presented in Stopping Rape, however, do not support such a conclusion.
Although the authors' attempt to provide prescriptive advice to
individual women involved in an assualt is laudable, it may not be
the best way to "learn what strategies are effective in avoiding rape"
(p. 6). The search for individualistic strategies is inadequate.
Rather, our best prevention efforts involve working toward a safer
environment, reducing violent images in the mass media, and sending messages to men that sexual assault is morally and legally wrong
and that women are not sexually aroused by domination or force.
The most effective methods to prevent rape involve group efforts
such as more effective rape laws, stricter enforcement of these laws,
and the continuation of the fight against pornography.
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